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REMARKS 

On 7/16/2008, the appellant receive a BPAI docketing notice noting Appeal No. 2008- 

4478. 

The docketing is premature because there is an undecided petition the decision on which 
materially affects the appeal. The petition relates to the improper "NOTIFICATION OF NON- 
COMPLIANT APPEAL BRIEF" dated April 21, 2008. The relief requested in that petition was 
to: 

(1) withdraw the requirements in the "Notification of Non-Compliant 
Appeal Brief dated April 21, 2008" to submit an amended appeal brief; 

(2) expunge the requirement to submit an amended appeal brief mailed 
April 21, 2008 so that it does not detrimentally affect patent term adjustment; 

(3) expunge the replacement appeal brief submitted in response to the 
Notification of Non-Compliant Appeal Brief dated April 21, 2008; 

(4) reinstate the original appeal brief; and 

(5) specify in the decision that no Patent Term Adjustment (PTA) will be 
lost or reduced by the number of days in the time period from the filing the 
original brief or any replacement brief to the filing of the second replacement 
appeal brief. Cf. 37 CFR 1.704(c)(7). 

Decision on that petition will materially affect the appeal, such as upon which appeal 
brief the panel will base its decision. 

Decision on that petition may also affect patent term. See section VII. C. 1 . "Potential 
Impact on PTA" in "New Rules of Practice Before the Board of Patent Appeals and Interferences 
- The Proposed Rules for Ex Parte Appeals, Appeals Data, and Practice Advice", Rick Neifeld, 
available on http ://www.neifeld. com/ advidx .html . 

Hence, the petition should be decided before the appeal. 

The appellant wants a decision on the appeal, and this case has lingered too long as it is. 
However, this paper notifies the BPAI that the application is now procedurally defective, - - do to 
USPTO procedural errors in this case that should be promptly addressed. 
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